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ge (Lithuanian Civil Code..., 2001). A marriage may 
not be renewed if the other spouse had remarried or 
there are impediments under Articles 3.12 to 3.17 
of civil code2.

The purpose of the work – to disclose peculia-
rities of marriage dissolution in Lithuania and Hun-
gary. 

Object of the work – dissolution of marriage.
Methods of the work – analysis of scientific li-

terature, analysis of legislation, statistic analysis of 
the data, specifying and summarizing and logical 
abstraction.

Results

Divorce laws vary considerably around the 
world. Philippine law, in general, does not provide 
for divorce inside the Philippines. The only excep-
tion is with respect to Muslims. In certain circums-
tances Muslims are allowed to divorce. For those 
not of the Muslim faith, the law only allows annul-
ment. Article 26 of the Family Code of the Philippi-
nes does provide that:

Where a marriage between a Filipino citizen 
and a foreigner is validly celebrated and a divor-
ce is thereafter validly obtained abroad by the alien 
spouse capacitating him or her to remarry, the Fi-
lipino spouse shall have capacity to remarry under 
Philippine law (The Family Code of the Philippi-
nes..., 1987).

The largely Catholic population of the Republic 
of Ireland long has tended to be stayed averse to di-
vorce. Divorce was prohibited by the 1937 Consti-
tution. In 1986, the electorate rejected the possibi-
lity of allowing divorce in a referendum. Subsequ-
ent to a 1995 referendum, the Fifteenth Amendment 
repealed the prohibition of divorce, despite Church 
opposition. The new regulations came into effect in 
1997, making divorce possible under certain cir-
cumstances. In comparison to many other coun-
2  The requirements for valid marriage we discussed in the 
previous chapters.

Introduction

In most countries, divorce requires the sanction 
of a judge or other authority in a legal process to 
complete a divorce. A divorce does not declare a 
marriage null and void, as in an annulment, but di-
vorce cancels the marital status of the parties resto-
ring their state to divorce, which is a single status, 
allowing each to marry another person1.

Under Article 3.49 of Lithuanian civil code the-
re are two cases of dissolution of marriage:

1. A marriage is dissolved by the death of one 
of the spouses or by termination by the ope-
ration of law.

2. A marriage may be dissolved through a 
court decision of divorce by the mutual con-
sent of the spouses, on the application of 
one of the spouses or through the fault of a 
spouse (spouses).

In the case of dissolution of marriage by the 
death of one of the spouses a marriage is dissolved:

• By the death or a court judgement of pre-
sumption of death of one of the spouses;

• Where one of the spouses is presumed dead, 
the marriage shall be considered dissolved 
from the date on which the court judgement 
becomes res judicata or from date specified 
therein.

If the spouse, who has been presumed to be dead 
by a court judgement, turns up, the marriage may be 
renewed by the presentation of a mutual application 
of the spouses, after the annulment of the court 
judgement of presumption of death, to the Regis-
try Office that registered the dissolution of marria-

1  In Roman law (D. 44.2.3) there is a text of Paulus that 
says: „It is a divorce the one that is done with the intention of 
constituting perpetual separation. And this way, anyone who 
does or says something in a moment of ire, is not valid before 
that for the perseverance of the action it seems that was a reso-
lution of the animus of continuing married -affectio maritalis-; 
and for this, having the wife ordered the repudiation, if in a few 
moments or days the woman returned, it does not think that 
there exist divorce”.
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tries, it is difficult3 to obtain a divorce in the Repu-
blic of Ireland (Divorce..., 2010).

Swedish4, Russian5, and Dutch laws6 provide in 
some cases for what amounts to divorce on demand 
without any inquiry into the reasons therefore and 
without a waiting period. Those differences are far 
from being merely of a technical legal nature. They 
result from different ideological perceptions and 
different family policies. Countries with permissi-
ve divorce law generally share the conviction that 
law is powerless to deal with a family breakdown 
and generally respect the autonomous decisions of 
the spouses themselves regarding the dissolution 
of their marriage. The legislature in countries with 
more conservative divorce laws still seems to belie-
ve that restrictive divorce law could help in lowe-
ring the divorce rate. Therefore their divorce law is 
based on considerable state intervention when deci-
ding whether or not to grant a divorce. This diffe-
rence in approaches makes the current legislative 
differences not easily reconcilable.

In Denmark (§ 42 Danish Marriage Act) if both 
spouses apply for a divorce together they can obtain 
a divorce by consent through an administrative pro-
cedure at the state county office. They must agree 
that they want a divorce through an administrative 
process - as well as upon certain ancillary matters. 
However, it should be noted that if the couple wish 
to become formally separated7 they must appear 
before a state county office, but if they both agree 
then no further attendance is required although both 
must sing the divorce petition (Boele-Woelki, 2003; 
2004).

In Norway a divorce is granted by means of an 
3  A couple must be separated for at least four of the preceding 
five years before they can obtain a divorce. It is sometimes possi-
ble to be considered separated while living under the same roof. 
Divorces obtained outside Ireland are recognised by the Repu-
blic only if the couple was living in that country; it is not the-
refore possible for a couple to travel abroad in order to obtain 
a divorce.
4  If the spouses agree that their marriage should be dissolved 
they have a right to an immediate divorce (except where there 
is a child under sixteen years of age, making it obligatory to 
first go through a reconsideration period of six months), Mar-
riage Code, Chapter 5 section 1.
5  In case of mutual consent of both the spouses to a divorce, 
the marriage will be dissolved in the very first judicial session. 
If one of the spouses objects to a divorce, the court has the 
right to postpone the final decision on the issue, and to appoint 
a second session within the limits of 3 months. If in the second 
judicial session one of the spouses nevertheless insists on a di-
vorce, the court pronounces the final judgement, and the mar-
riage is terminated. The Russian law practically does not imply 
an opportunity for a court to reject a claim of the spouses for a 
divorce, irrespective of a spouse's consent or disagreement in 
respect of a divorce.
6  The divorce must be registered within six months of the ru-
ling becoming irreversible, otherwise the ruling ceases to have 
any effect and the divorce can no longer be registered.
7  One of the Danish grounds for divorce is that the parties have 
lived apart for 6 months after separation.

administrative procedure whether or not the parties 
are in agreement. Only in a few cases will the deci-
sion be taken by the court; for example if a divorce 
is granted on grounds of abuse, or if the spouses do 
not agree on some specific factual circumstances8.

In the Netherlands (Art., 1:149 and 1: 77 a Duch 
Civil Code) a divorce can only be obtained through 
a judicial process. The one single ground is irre-
mediable breakdown of the relationship. Either 
one partner can ask the divorce or both on mutu-
al request. However, as a result of the Act Opening 
Marriage to Same-Sex Couples, with effect from 
April 2001, it is now possible to obtain a socal-
led „lightning divorce“ by converting the marria-
ge into a registered partnership which can be done 
without court intervention and theoretically within 
24 hours. This is effected by both spouses reques-
ting the Civil Registry office to draw up an act of 
transformation. Registered partners can then simply 
dissolve their partnership by mutual consent (Boe-
le-Woelki, 2003). 

The main difference between the divorce laws 
has shifted from the dichotomy of fault – non-fault 
divorce to the discrepancy regarding the accessibi-
lity of divorce. The difference between fault-based 
divorce and divorce on the ground of irretrievable 
breakdown has dominated the picture for a long ti-
me, but is now losing its relevance. This is because 
there are no longer any countries in Europe which 
maintain exclusively fault-based divorce as the sole 
ground for divorce. Therefore, the spouses can al-
ways choose between fault and non-fault grounds. 
Moreover, uncontested fault-based divorce in coun-
tries like England and Wales or France sometimes 
provide a ‘shorter road’ to divorce than non-fault 
ones and are therefore chosen by the spouses by 
mutual agreement. The moral negative connotation 
which once rested on the fault-based divorce is al-
so evidently lessening (Antokolskaia, 2003; 2006).

The legal grounds for divorce in the USA are 
different from state to state. Many states have re-
tained traditional fault grounds in addition to no-
fault9 or separation-based provisions. Fault-based 
grounds include cruelty10, adultery, and desertion 
for a specified length of time, confinement in pri-
son, and impotence that was not disclosed before 
marriage. Fault-based grounds can be used to cir-
cumvent the period of separation required for a no-
fault divorce. To get a no-fault divorce, one spou-
se must simply state a reason for the divorce that is 
recognized by the state. In most states, it is enough 
to declare that the couple cannot get along (this re-
ason goes by such names as “incompatibility,” “ir-
reconcilable differences,” or “irremediable break-

8  Id, p. 22. 
9  "No fault" divorce describes any divorce where the spouse asking 
for a divorce does not have to prove that the other spouse did something 
wrong. All states allow no fault divorces.
10  The most common ground for fault-based divorce. 
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down of the marriage”). In some states, however, 
the couple must live apart for a period of months 
or years before they can obtain a no-fault divor-
ce. Furthermore, in some states the faultless spouse 
may be entitled to a larger financial settlement (Ste-
wart, 2007).

Comparing various systems of divorce laws in 
accordance with the aforementioned criteria, one 
cannot easily find much in the way of a common 
core therein. In spite of the clear tendency towards 
the liberalisation of divorce, the differences might 
persist for a rather long period of time.

Operative legal regulations of divorce in 
Hungary

The new Hungarian Civil Code11 claims that the 
Court could dissolve the marriage upon the request 
of either spouse finding it completely and irreme-
diably broken. The marriage could be solely termi-
nated by the court. The procedure could be initiated 
by either of the couple. The court will dissolve the 
marriage only in that case when the marriage pro-
ves to be completely and irremediably broken as a 
result of the evidentiary procedure. However, only 
in few cases it is necessary to demonstrate this, be-
cause the couples usually set a mutual request to di-
vorce. If they are unable to come to an agreement 
on incidental matters, or either of them is against 
the divorce they face a quite long procedure. It is 
also true that during this, the marriage being hope-
less to be saved will be surely proved. The petition 
is denied only in exceptional cases. 

When the spouses want the divorce upon their 
voluntary mutual request, the Court will dissolve 
the marriage without investigating the circumstan-
ces. To achieve this they have to agree on incidental 
matters before the trial. Primarily it is essential if 
they have their common minor/minors. They have 
to agree on custody, on visitation, and maintenance 
of child/children. In addition, arrangement between 
spouses on the use of residence and maintenance of 
the spouse are on demand.

Sharing the real and personal property common-
ly owned during the marriage does not serve as a 
condition to get divorced on mutual request. If the 
spouses agreed on every matter, the Court only ha-
ve to investigate whether the agreement is final, vo-
luntary, serves the minor’s best interest, and also 
neither of them is treated in an unfair way. Usually 
it can be proved in two trials, which means that the 
duration of the procedure is significantly shortened 
in the case of mutual request. This is the reason why 
the one mentioned above is the most widely chosen 
type of divorce.

If the couple have a common minor, and they 
cannot agree on incidental matters, in other words 
they cannot come to an agreement, there are speci-
11  Act 2013. V. 

al rules for this situation to prove the child’s best 
interest. If it is needed according to the Court, it is 
possible to force them to attend mediation in order 
to provide proper practice of parental rights, and to 
prove cooperation between the parents. 

During the mediation the mediator strives to im-
prove the parents’ relationship in order to cooperate 
in favour of child’s best interest.

Constitutional protection of marriage

Marriage in Hungary has an outstanding signifi-
cance, so its constitutional protection is crucial. In 
our former Constitution of 1949, and also the pre-
sent one (Constitution of 2011, called: Fundamen-
tal Law) and in the resolutions of the Constitutional 
Court in the last 25 years protection of the institu-
tion of marriage has been paid considerable atten-
tion to, first of all, opposed to common law marria-
ge and same sex marriages. 

The Constitution of 1949 used only a brief des-
cription: “The Republic of Hungary protects the 
institution of marriage and family.” The extent of 
the protection was mainly set in other Acts, espe-
cially in the principals of the 154/2008 Constitutio-
nal Court decision.

The Fundamental Law enforced in 2012 has rai-
sed the protection of marriage and families and also 
clarified what exactly is meant by ‘family’. Earlier 
family law had never given a legal definition to this 
institution. The Act 2011 CCXI was the first to ma-
ke an attempt, which ordered as follows: ‘In accor-
dance with this law family is a relationship between 
natural persons, an emotional and economic com-
munity, based on the marriage of a man and a wo-
man, or on direct relation, or on guardianship.’ By 
the 43/2012 Constitutional decision this definition 
was declared unconstitutional. Consequently, the 
Constitution had to be amended as follows: ‘Hun-
gary shall protect the institution of marriage as the 
union of a man and a woman established by volun-
tary decision, and family as the basis of the survi-
val of the nation. Family ties shall be based on mar-
riage and/or the relationship between parents and 
children.’

According to the definition above a family can-
not be based on conjugal community, even though 
also in Hungary 45% of children are born out of 
wedlock, mainly in cohabitation.

Possible solutions to decrease the number of 
divorces

Like in most European countries also in Hunga-
ry there is a tendency that marriages do not function 
as they are expected to in the long run, which cau-
ses a huge social problem. More and more couples 
get divorced after shorter and shorter marriages. 
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Following the tendencies in other European coun-
tries, in Hungary, too, fewer and fewer couples get 
married.12 The number of divorces has been perma-
nent for decades13 but because of the lessening de-
sire for getting married, and due to the spread of 
the more and more popular form of living, namely 
cohabitation, nowadays every other marriage ends 
in a divorce. Now one cannot say that marriages 
last till death do them apart. 

This is worrying mainly because of the negative 
effects made on the common child, and is remarka-
ble from a demographic point of view, as well. Now 
it is almost a cliché that divorce is quite devastating 
to the child’s psychological development and has 
extensive consequences regarding their willingness 
to get married and to establish a family. Furthermo-
re, it causes problems on social level as well, that is 
in instable, weak emotional basis marriages are fe-
wer children born. In addition, in numerous cases 
the couples get divorced even before the first child 
is born. It causes a severe problem if – according to 
current tendencies – they got married at a relative-
ly older age and the wife is in her late thirties when 
they split up. In this case the chance to meet a new 
partner, establish a new relationship in which she 
can give birth in time is falling year by year.

Consequently, if the dissolution of marriages 
has a huge social and demographical impact does 
the state have the right to intervene? The answer is 
yes and no at the same time, that is the reason why I 
would like to investigate a few points of view. 

Basically, there are two options for the State to 
intervene into the dissolution of marriages. On the 
one hand, it can make restrictions regarding the re-
gulations of divorce procedures, on the other hand, 
living in wedlock can be made more desirable. 

For making restrictions the Act 1894 XXXI 
mentioned before is a good example, which clai-
med marriage could only be dissolved under parti-
cular circumstances stated in the Act. Nevertheless, 
the partners not wanting to live together anymore 
were not retained by these restrictions, rather they 
used different kinds of tricks in order to avoid the 
rules. For example, they pretended unfaithful deser-
tion in the hope of getting rid of each other easily. 
It would work out in most cases. It is true, that until 
the XX century significantly fewer marriages were 
dissolved, although primarily it was not thanks to 
the strict rules, but a great number of other circums-
tances, such as a lot more influential religious rules, 
disapproval of the society, and finally the fact that 
women did not use to work, so they were not able to 
bring up their children by themselves.

The government coming into force in 2010 have 
made an attempt to decrease the number of divor-
ces by changing the legal regulations. The former 
strict rules for dissolution were outdated, so they 
12  In the 1970s 100.000/year, in 2010s 35.000/year
13  20.000-23.000/year

would have been insensible to reintegrate, which 
would probably have met social opposition as well. 
Consequently, procedural duty was raised from 
HUF 12.00014 to HUF 30.00015, with the aim that 
the number of divorces would decrease. It did not 
prove to be successful as the statistics do not show 
any reduction in the number of divorce cases. In my 
point of view, in no way would it have worked be-
cause in those cases in which the partners are only 
retained by the high costs, we cannot say that the 
marriage is saved and satisfactory.

The other possible way to decrease the number 
of divorces by state intervention is to make living 
in wedlock more desirable for the young. To achie-
ve this it is a good way to provide tax allowance to 
families and spouses (as they do it in Germany). 
In Hungary there have also been similar attempts, 
but there is still a lot to do. As for me, neither the 
restriction of regulations nor tax allowance can be 
sufficient to achieve the required changes. I belie-
ve that the state can intervene into privacy only to 
a limited extent. This question tightly belongs to 
the field of psychology, and I think the attitude de-
pends on what the young have experienced in their 
own family. The main problem is that approxima-
tely half of the young who are at the age of getting 
married have been brought up in a family where the 
parents got divorced. When both the man and the 
woman are from a broken family it is very likely 
that they will not get married in order to avoid mar-
riage dissolution. (I would like to refer to this point 
in the next chapter). But this does not mean that this 
relationship will not be broken. There is only one 
thing sure, they really will not get divorced. Those 
who try to put aside bad childhood experiences and 
decide on getting married, due to bad parental mo-
del (I mean that they do not know, because they ha-
ve never seen how a good marriage works, they do 
not know what to expect from each other, or what 
to do for each other) are very likely to get divorced 
in the end. It means that the problem will be passed 
down to the next generation. 

So, the solution has to be found somewhere el-
se. First of all, we need to place emphasis on how 
to bring up children. In the case mentioned above 
the children cannot see at home how a balanced and 
satisfactory man-woman relationship works, so we 
have to teach them somehow. The only problem is 
that the results of these new ‘life training lessons’ 
will have been seen only in decades. However, the-
se endeavours have been integrated in the education 
system in Hungary recently, so we will see whether 
it works or not. 

Furthermore, we should open the door to the 
young to get access easily to couple or family the-
rapy, and it is also necessary to change the attitude 
of the society about this question, because in Hun-
14  approximately €40 
15  approximately €100 
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gary it is generally believed that only ‘the stupid’ 
visit a psychologist. 

Common law marriages in Hungary

Common law marriages play a bigger and big-
ger role, so it is necessary to say a few words about 
this unofficial form of cohabitation, primarily, be-
cause almost half of the children are born out of we-
dlock, in a common law marriage.

Until the 1990s this form of living was not very 
popular, and mainly the elderly, especially the wi-
dowed used to live in it. Apart from the financial 
reasons (the regulations of widow’s pension) there 
were other additional reasons, for example the fi-
delity to the spouse even after his/her death. Later, 
the common-law marriage has become quite popu-
lar among people with low social economic status, 
mainly because of financial reasons, as well. Since 
the 2000s common–law marriage has obviously be-
en the most common chosen form of cohabitation 
among the young. The main reason must be their di-
sappointment in the institution of marriage. A lot of 
young people feel that they do not need a certificate 
to live happily together. But, I personally think that 
marriage is much more than a piece of paper. The 
other reason for the ignorance of marriage can be 
that the young overestimate the importance of free-
dom and independence. Consequently, they think 
that marriage is a clog, an unreasonably tight tie, 
just like a prison. Living in cohabitation without ge-
tting married is a looser kind of tie, and it is much 
easier to get rid of it than dissolve a marriage. 

This brand new attitude causes a quite big pro-
blem to the society. Primarily, because according to 
the statistics, common law marriages are less las-
ting than marriages.16 As I have mentioned before, 
it is crucial because of the number of births - the 
wanted children would not be born if the relations-
hip of the parents is not strong and long lasting eno-
ugh. Furthermore, it can be a severe social ques-
tion how the family can be remodelled after disso-
lution. The so called ‘patchwork families’ have a 
lot of advantages and disadvantages regarding the 
children.

The regulation of common law marriages, be-
cause of the preference of legal marriages, is not ve-
ry favourable to the partners. According to the Hun-
garian Civil Code it is not a family affair, only a ci-
vil law contract, so unless they have children, it has 
no family law effect, or right to inheritance. 

And finally, I would like to highlight the Act 
2009 XXIX about registered common law marria-
ge. This Act provides a legal form of cohabitation 
for the same sex couples, very similarly to marriage. 
According to the Hungarian regulations it is prohi-
bited and against the Constitution for the same sex 
16  A common law marriage lasts 6 years, opposing to marriage 
which last 12,5 years on average.

couples to get married, so they can live in registered 
common law marriage instead. This form of coha-
bitation has approximately the same consequences 
as marriage, except a few questions, which have an 
objective basis. For instance, they cannot wear each 
other’s name, they are not allowed to adopt a child 
together, or they cannot attend a human reproducti-
ve process. 

State divorces and their recognition in 
Lithuania

The recognition of decisions of foreign courts in 
Lithuania is regulated under Civil Procedure Code. 
The application for recognition of foreign court de-
cision shall be presented to the Appeal court of Li-
thuania. A party seeking for recognition shall pre-
sent:

1. The judgement;
2. Translated version of judgment in Lithu-

anian;
3. Evidentiary material that the party in default 

was duly informed about the place and time 
of the hearing of the case. 

The norms of private international law are pro-
vided in book I of the civil code. The Article 1. 29 
provides law applicable to separation and dissolu-
tion of marriage. Separation and dissolution of mar-
riage shall be governed by the law of the spouses’ 
state of domicile. If the spouses do not have their 
common domicile, the law of the state of their last 
common domicile shall apply, or failing that, the 
law of the state where the case is tried. If the law 
of the state of common citizenship of the spouses 
does not permit a dissolution of marriage or impo-
ses special conditions for dissolution, the dissolu-
tion of marriage may be performed in accordance 
with the law of the Republic of Lithuania if one of 
the spouses is also a Lithuanian citizen or is domi-
ciled in the Republic of Lithuania. According to the 
Article 1. 30 of civil code the courts of the Republic 
of Lithuania shall have jurisdiction over actions of 
annulment, dissolution of marriage or separation in 
the cases provided for by the code of civil procedu-
re of the Republic of Lithuania.

In Lithuania to oppose the recognition of a de-
cision on divorce/legal separation/marriage annul-
ment issued by a court in another EU Member the 
complaint shall be presented to the Supreme Court 
of Lithuania. This complaint shall be examined un-
der the cassation procedure regulated under civil 
procedure code.

As an example of foreign divorce recognition in 
Lithuania can be presented Rinau v. Rinau (2007) 
case.

In 2003, Mrs Rinau, a Lithuanian national, mar-
ried a German national and lived with him in Ger-
many. The couple separated in 2005 and divor-
ce proceedings were initiated in Germany; their 
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daughter Luisa went to live with her mother. In 
July 2006, Mrs Rinau left Germany with Luisa to 
settle in Lithuania. In August 2006, the competent 
German court awarded provisional custody of Lui-
sa to her father, but in December 2006 the Lithu-
anian court rejected the application for Luisa to be 
returned which Mr Rinau submitted on the basis 
of the 1980 Hague Convention and Regulation No 
2201/2003 (“Brussels II bis Regulation”). In March 
2007, that decision was overturned by a new decisi-
on on appeal ordering the return of the child to Ger-
many, which was not however enforced. Finally, 
in June 2007 the competent German court granted 
the Rinaus’ divorce, awarded permanent custody of 
Luisa to Mr Rinau and ordered Mrs Rinau to send 
Luisa back to Germany to the child’s father. To this 
end, that court issued a certificate, pursuant to the 
Brussels II bis Regulation, rendering its return de-
cision of June 2007 enforceable and allowing for 
its automatic recognition in another Member State. 
Mrs Rinau subsequently made an application to the 
Lithuanian courts for the nonrecognition of the „re-
turn“ decision adopted by the German court.

Those proceedings ended in the Supreme Court 
of Lithuania, which referred to the Court of Justi-
ce of European Union (CJEU) questions concer-
ning the interpretation of the Brussels II bis Regu-
lation, inter alia concerning the ability of a court of 
a Member State to certify that a return decision ma-
de by it is enforceable although, following the over-
turning of a decision of the court of the other Mem-
ber State refusing to return the child, the conditions 
in which that regulation provides for the issue of the 
certificate would no longer be met17.

The Court held that, once a non-return decision 
has been taken and brought to the attention of the 
court of origin, the certificate rendering the decisi-
on of that court enforceable may be issued even if 
the initial non-return decision has been suspended, 
overturned, set aside or, in any event, has not beco-
me res judicata or has been replaced by a decision 
ordering return, in so far as the return of the child 
has not actually taken place. Since in this case no 
doubt had been expressed as regards the authenti-
city of that certificate, opposition to the recognition 
of the decision ordering return was not permitted 
and it was for the requested court only to declare 
the enforceability of the certified decision and to al-
low the immediate return of the child.

England strives to recognise both foreign mar-

17  This judgment is particularly important since for the first 
time the Court applied the new urgent preliminary ruling pro-
cedure, established with effect from 1 March 2008 to allow the 
Court to deal with questions relating to the area of freedom, 
security and justice within a significantly shorter timescale. 
Accordingly, in this case the judgment was given only seven 
weeks after the reference to the Court, whereas the duration 
of a preliminary ruling procedure is currently an average of 20 
months.

riages and foreign divorces. English courts may 
ignore incapacities due to, for example, racial 
laws. They are tolerant of other cultures and soci-
al customs, for example marriages to “children”, 
even though they may be invalid here. The Court 
balances marriages which would be “offensive to 
the conscience of the English Courts” (Cheni (ot-
herwise Rodriguez) v Cheni [1962] 3 All ER 873) 
with the need for “common sense, good manners 
and reasonable tolerance”and international comity 
(Hodson, 2010).

The recognition of foreign divorces by the En-
glish Courts is contained in the provisions of the 
Family Law Act 1986 and, within Europe, by the 
provisions of Council Regulation (EC) 2201/2003 
known as Brussels II bis, simultaneously codified 
by Dicey and Morris R 78 - 86.

A divorce dissolves the marital status. Accor-
dingly, where a local divorce had the effect of dis-
solving the parties marital status and such divorce 
was entitled to recognition in England, it was not 
then for the English court to look at the validity or 
otherwise of other marriage ceremonies between 
the same couple, D v. D (Nature of Recognition of 
Overseas Divorce) (2006) 2 FLR 825. Specifically 
the English court could not grant an English divor-
ce if it had already recognised the foreign divorce. 
A foreign and recognised divorce has the same sta-
tus on the parties as in English divorce: Dicey and 
Morris rule 87.

A foreign decree of divorce recognised in En-
gland does not necessarily put an end to an English 
maintenance order previously obtained by either 
party: Wood 1957 P 254, Quereshi Fam Law 173, 
Newmarch 1978 Fam Law 79, MacCauley 1991 1 
WLR 179 and s4(2) Domestic Proceedings and Ma-
gistrates Courts Act 1978.

In Germany in accordance with the general prin-
ciples of constitutional and international law, court 
judgements and similar sovereign acts only have di-
rect legal effect within the territory of the state in 
which they were passed or performed. Germany is 
free to determine whether and under which condi-
tions it will recognize foreign sovereign acts, inso-
far as it is not bound to do so by treaty. The disso-
lution of a marriage is thus basically only valid in 
the state in which it was dissolved. In Germany a 
marriage dissolved abroad continues to be viewed 
as still in existence. 

Formal recognition is in principle required for 
the marriage to be effectively dissolved in the eyes 
of the German law. 

To enter the divorce in the German civil status 
records, a certificate from the country where the di-
vorce was obtained is nonetheless required in addi-
tion to the divorce decree. This certificate must take 
a certain form (see Article 33, Annex IV of the Re-
gulation) (European Judicial Network, 2011).

In all other cases, the formal recognition of the 
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foreign judgement in matrimonial matters must be 
obtained, pursuant to Article 7, section 1 of the Fa-
mily Law Amendment Act (Familienrechts-Än-
derungsgesetz). The Land judicial administration 
authorities are as a rule responsible for the recogni-
tion of such foreign judgements. Their duties may 
also be delegated to the Presidents of the Higher Re-
gional Courts (European Judicial Network, 2011).

In Estonia the order of recognition of a foreign 
decision may be based on an international agree-
ment to which Estonia is a party. According to an 
international agreement, separate proceedings for 
recognition may be unnecessary. In 2002, Estonia 
acceded to the Hague Convention of 1 June 1970 on 
the Recognition of Divorces and Legal Separations 
(European Judicial Network, 2011).

The decision on divorce or legal separation, ma-
de by a foreign court or by some other agency, shall 
be recognised, if: 

1. Under the law of the country making the de-
cision it is not possible to appeal against the 
divorce or legal separation; 

2. Under Estonian law, the court or other agen-
cy of the foreign country was competent to 
decide upon divorce or legal separation; 

3. The defendant who did not participate in the 
court proceedings was served a summons in 
due time pursuant to the law of that state on 
at least one occasion;

4. The divorce proceedings in Estonia were 
not instituted prior to institution of the pro-
ceedings in the country for whose decision 
on divorce or legal separation recognition is 
sought.

The divorce or legal separation shall also be 
recognised, if: 

1. The countries of the residence of both spou-
ses recognise the divorce or legal separation 
or both spouses agree with recognition in 
Estonia and the defendant who did not parti-
cipate in the proceedings was served a sum-
mons in due time pursuant to the law of that 
state on at least one occasion and;

2. The divorce proceedings in Estonia were 
not instituted prior to institution of the pro-
ceedings in the country for whose decision 
on divorce or legal separation recognition is 
sought. 

The court may refuse to recognise the divorce or 
legal separation, if recognition would manifestly be 
contrary to the essential principles of the Estonian 
law (public order)18. 

Issues of recognition in Lithuania of a foreign 
divorce, nullity or judicial separation, including po-
lygamy, is of fundamental importance for the sta-
tus of the parties and any children, for possible ot-

18  European Judicial Network in civil and commercial matters. Di-
vorce – Estonia. http://ec.europa.eu/civiljustice/divorce/divorce_est_
en.htm#14. (last visited May 1, 2011).

her proceedings and other aspects of personal and 
community life. It is often a preliminary in fami-
ly law to deciding on other courses of action. Pu-
blic policy considerations are strongly to the fore in 
Lithuania endeavouring to recognise foreign mar-
riages and divorces, also religious divorces, which 
has an international element wherever possible. Li-
thuania strives to recognise both foreign marriages 
and foreign divorces. Lithuanian courts may ignore 
incapacities due to, for example, racial laws. They 
are tolerant of other cultures and social customs, for 
example marriages to “children”, even though they 
may be invalid here. 

Conclusions

1. The Hungarian regulations regarding marriage 
dissolution are quite liberal, and at the same 
time aim to protect the family, but I am not con-
vinced whether they have chosen the proper and 
most efficient method. Apparently, it is not the 
law that serves as a solution to people’s personal 
affairs. 

2. In common law countries, in contrast, the ques-
tion is whether the court which granted the di-
vorce had jurisdiction to do so.

3. Dissolution of marriage shall be governed by the 
law of the spouses’ state of domicile, or in the 
case the latter is not indicated by the law of the 
state of their last common domicile, or failing 
that, by the law of the state where the case is 
tried. If the law of the state of common citizens-
hip of the spouses does not permit dissolution 
of marriage or imposes special conditions for 
dissolution, the dissolution of marriage may be 
performed in accordance with the law of the Re-
public of Lithuania if one of the spouses is also 
a Lithuanian citizen or is domiciled in the Repu-
blic of Lithuania. 

4. Just as Lithuanian public policy may change, so 
international family law practice changes, and 
has especially changed dramatically over the 
past few years. The public policy, perhaps even 
political dimensional, is as present now as in the 
past. There is a much greater awareness of in-
ternational judicial comity and cooperation. Mo-
reover, there is strong encouragement for judges 
in different countries to liaise together regarding 
a particular case.
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SANTUOKOS NUTRAUKIMO TEISINIS REGULIAVIMAS LIETUVOJE IR VENGRIJOJE

Santrauka

Pagal Lietuvos civilinio kodekso 3,49 str. yra du santuokos nutraukimo atvejai. Skyrybos arba santuokos nutraukimas 
yra galutinis nutraukimas santuokos, atšaukus teisines pareigas ir atsakomybę bei nutraukiant teisinius sutuoktinių san-
tykius tarp dviejų asmenų. Vengrijoje santuokos ir ištuokos reguliavimas ilgą laiką buvo nustatytas atskirtų aktų. Nuo 15 
Kov 2014 šiuos klausimus reglamentuoja naujasis Vengrijos civilinis kodeksas. Užsienio skyrybų pripažinimas priklauso 
nuo valstybės, kurioje prašoma tokio pripažinimo teisės.
 Raktiniai žodžiai: skyrybos, santuoka, pareigos ir atsakomybė, pripažinimas.
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